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MINISTER OF JUSTICE
HUNGARY

XX-EUIMFO/352/5/2015.

Budapest, “21 " January 2016

Ms Elzbicta Biedkowska
Member of the European Commission
European Commission

Bruxelles

Respense of the Hungarian Government {o the European Commission's Letter of Forimal
Notice of 19 November 2015 in the infringement case 2015/4231concerning procurement
issues In relation fo the nuclear power plant construction in Paks, Hungary {SG-
GrefTe(2015)D/13441) '

Dear Commissioner,

The Govemment of Hungary has the honour to respond to the European Commission’s
(“Commission™) letter of formal notice dated 19 November 2015 (“LFN") opening
infringement proceedings against Hungary for an alleged breach of Hungary's EU public
procurement obligations in relation to the project for the construction and operational support

for a nuclear power plant (“NPF”) in Paks, Hungary (“Project” or “NPP Paks II'). In the
course of the on-going dislogue conducted between the Commission and the Government of
Hungary in relation to the Project and taking into account the shared informstion and
documentation in this regard, the Govemment of Hungary exceptionally and on a case-by-case
basis shares its position relsted to the issues put forward by the Commission in the English
langunge,

A, Preamble

In the LFN, the Commission contends that Hungery has failed to fulfil its EU law obligations,
by awarding the Project directly to the Stote Atomic Energy Corporation, Rosatom. The
Commission concludes that the exemption from the procurement rules for contracts awarded
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pursuant to international agreements does not apply. 1t argues that the IGA does not include
“different procedural rules” within the meaning of this exemption and that the 1GA is not
concluded in conformily with the basic principles of the TFEU, in particular on the basis that
Hungary had no competence to enter into the [GA given its scope falls within the exclusive
competence of the Commission under the Common Commercial Policy (“CCF"), The
Commission further considers that there is no justification for the direct award through a

- reference to the Euratom Treaty. On this basis, the Commission submits that there has been a

potential infringement of EU law.

The Gavernment of Hungary considers that it has not breached any of its EU law obligations in

relation to NPP Paks II and that it wes fully entitled to enter into the Intergovermmental
Agreement with Russia on Cooperation in the Peacefil Use of Nuclear Energy (“IGA"). The
Project has been specifically designed to comply with EU law and the Govemnment of Hungary
has engaged with the Commission, including Directorate Genernl for Internal Market, Industry,
Entrepreneurship and SMEs (“DG GROW™) at every key stage, including pricr to signature of
the IGA when on 26 November 2013 Hungary informed the Commission (seze the presentation
of Hungary attached herato as Annex A) and on 10 December 2013 notified the draft of the IGA
to the Commission, to comply with its obligations with EU law. This response should be read in
cun;&nr.tlon with all of Hungary's previous submissions to the Commission, including notably
those of 4 September 2014 and 2 September 2015,

The Government of Hungary emphasises at the outset the right of Member States to determine
autonomously their energy mix, including the role and share of nuclear energy. As the
Comimission is well aware from previous submissions, NPF Paks Il is Hungary’s anly visble
option to implement its national energy policy and maintain long term security of electricity
supplies in Hungary.

Given in particular the vital national importance of the Project for Hungary, and the open and

.1ranspmnt approach that Hungary has adopted towards the Commission throughout the

pracedmc, beginning with the detailed wurkshup of 26 November 2013 with the participation of
DG GROW (then called DG MARKT) prior to the signature of the 1GA, the Government of
Hungm'y is extremely disappointed by the lack of engagement on the Commission’s side, and
apparent lack of appreciation of the facts of the case, over & period of more then two years,
including most recently st the meeting between the Minister of State heading the Prime
Minister’s Office, and Commissioner Biefikowska on 12 January 2016. The Government of
Hurigary respectfully considers that the Commission has not in this case observed its duties of

procedure has been conducted hes, in effect, discriminated agninst Hungary.

Moreover, as far as Hungary is aware, the Commission has not investigated other EU nuclear
projects which have not followed public tendering procedures under the EU procurement
directives and we sec no justification for the apparent difference in treatment sccorded to
Hungary and the Project.
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Factunl background

Hungary has been considering how to address its electricity supply needs for a number of years.
In 2009 the democratically elected Hunparian Parliament — with the support of the major
pariiamentary groups — adopted the Decree No 25/2009. (IV. 2.) pursuant to which the
Hungarian Parliament gave its preliminary conceptual consent to the commencement of the
preparatory works for the implementation of the new NPP units on the Paks site, Afler assessing
the relevant aptions, in 2011 the National Energy Strategy for the period up to 2030 was
implemented, including a commitment {0 long-term nuclear energy. This culminated in the
decision to build a new nuclear power plant sdjaccat fo the existing Paks | nuclear plant, which
would in due course replace Paks I's ageing reactors. This decision reflects Hungary's freedom
under the Treaty on the Functioning of the European Union (“TFEU") (Article 194) to choose
its own energy mix.

NPP Paks 11 is an essential project for Hungary’s security of supply and is crucial not only to
Hungarian citizens, but also for reducing reliance on gas supplies from thind countries within
Hungary and gcross the EU in line with EU objectives. It is key that the Project is delivered on
time in the most efficient manner faking into account the existing infrastructure in Paks 1,

Qne of the known key challenges for new nuclear projects is the requirement for large capital
investment in the canstruction period, At the relevant time, Hungary had limited access to the
financial markets. Having considered all relevant options, it became clear that the Project,
including the financial terms offered by Russia, was the only viable option to ensure the
financing and maintenance of the capacity. It is to be emphasised that the IGA and its associated

Agreements constitute “a package deal”, covering NPP Paks II, the financing of NPP Paks II,

the supply of nuclear fuel, end in due course the option on temporary storege of nuclear waste.
The existing Paks I reaclars are also based on the Russian VVER technology and the techinical
continuity which the Praject represents is also an essential element. Hungary has a long
experience with VVER reactor technology, with its technical, nuclear safety, operation and
maintenance features. The new VVER-1200 units have been developed on the basis of this
technology. Using the existing experience represents definite advantages not only in the future
safe and economic operation of the NPP, but also in the reqguired licensing of the units.

In these circumstances, the Government of Hungary is satisfied that there was no viable
alternative to the Project, or that any other supplier, necessarily supplying a different nuclear
technology, could have offered a similar package. It is notable that, as for as is k:nuwn, no other
supplier of nuclear technology has made any complaint about this aspect
Hungary has been advised that the -
offering, or able to offer, the fixed price tumkey solution required by the EPC specifications, nor
the financing or th iclear waste temporary storage aption aspects of the package deal, The
same is true of | . providers who were not offering in the market fixed price tumkey
jon 1M+ technology with as much as 80% financing without security
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obligations or ownership rights aver the asset. Hence, factuaily there were no operators from the
EU or elsewhere that wese foreclosed from aceess to the Hungarian market or the Project.

In these circumstances, and without prejudice to the question of whether in the light of the
EURATOM Treaty, the Treaty on Eumpean Union (*TEU") and the TFEU have any
application al all, the Project has been carefully and specifically structured to fall within the
exemption for Internationzl agreements provided by Article 22 lit.a of the Directive 2004/17/EC
(“Utilitles Directive™). As set out in more detsil below, the IGA appoints the Russian Stale
Atomic Energy Corporation Rosatom (which is 8 government ngency) (ses paras. 25) (Clause
2.1 of IGA) as responsible for designating, in accordance with Russian procurement legislation,

10

another state owned entity fo be the counfer-parly in the Implementation Agreemenis. Pursuant
to these rules, Rosatom has designated Joint-Stock Company Nizhny Navgorod Engineering
Company Aiomenergoproekt (“NIAEP™), and the 1GA envisages that sub-contracts will be 6pen
to EU and non-EU economic operators and will be awarded following public tendering
processes (see Clause 3,6 of IGA). This means that a major part of the Project — effectively only
with the exception of the VVER technology based nuclear steam supply system — will be open
to EU sub-contractors, thus extending the benefits of the Project well beyond Resatom and
NIAEF to potential EU sub-contractors.

Hungary's position

Hungary strongly believes that it has fully complied with its obligations under the TEU, the
TFEU and the EURATOM Treaty, and that there is no legal basis for the Commission to open
an infringement procedure,

Firstly, the 1GA and the Implementation Agreements fall within the scope of the EURATOM
Treaty and the public procurement rules (or indeed other TFEU rules) do not apply to them:

» The nuclear reactors here in question fall within the scope of the EURATOM Treaty:
Article 41 and Annex IL

"« EURATOM is a sectorial treaty that contains special rules dealing with the seasitive
nature of the nuclear industry, it therefore takes precedence over the application of the
TFEU as confirmed by Eump:an case law end recognised by the Commission, end such
pmccdcnc: is reflected in Article 106a of EURATOM (which was amended following
the Treaty of Lisbon). Article 106a expressly provides which Articles of the TEU and

- LEEU, 8pply 0 the EURATOM Treaty, None cf the “four freedoms” under the 'I'I-'EU B o

1
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there mentioned,

= The EURATOM Treaty establishes a nuclear common market (e.g. Articles 92 et seq.),
thus precluding the application of the TFEU common market rules and indeed eavisages
the possibility of international cooperation for nuclear projects including investment:
Articles 102 to 104,
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»  The EURATOM Treaty expressly contains a mechanism for the Commission to review
such international cooperation agresments, and the Commission’s powers are [imited to
operating within that framewaork: Article 103, After the detailed workshop in November
2013 and the notification of the draft IGA in December 2013, the Commission raised no
objections to the JGA within the EURATOM framework in January 2014, as shovwn by
the letter from Director-General Mr. Dominique Ristori. '

= [n addition, in April 2015 the Euratom Supply Agency ("ESA™) concluded, and thereby
approved, the Nuclear Fuel Supply Contract (“NFSC")} which, as one of the
Implementation Agreements envisaged by the IGA, is an integral part of the Project.

= Furthermore, the NFSC co-signed by he ESA endorses and takes into account the
chosen technology for the planned nuclear power plant since nuclear power plants
having a technology other than VVER cannot use the fuel rods to be supplied under the
NESC. Accordingly, the supplier of the VVER technology is named and determined in
the NFSC and the Commission did not object to that choice when reviewing the NFSC.

s In these circumstances, where Hunpary had acted with full transparency, while the
Commission had not even replied on the merits. of the case, further review by the
Commission over two years after the first workshop in November 2013 and the
notification of the draft IGA to the Commission, and afler President Barroso's lelter of
February 2014, is ultra vires,

In any event, even mssuming that the TFEU applies, under the EU public procurement
framework there is a specific exemption for this type of international agreement. Such
exemption provides that a contract may be awanded pursuant to the mles in an international
agreement that has been completed in compliance with the Treaty where it relates 1o the joint
implementatior or exploitation of a project by two States. Hungary carefully considered the
structure of the Project and the content of the IGA to ensure that {regardless of EURATOM) the
conditions in such exemption would in any case be met,

= Firstly, Article 22 of the Utilities Directive (and the equivalent article in Directive
2004/18/EC (“Procurement Directive™); Utilities Directive and Procurement Directive
together “Procurement Directives”)' requires that an international ngreement is entered
into in occordance with the Treaty. This necessarily means that the Member State had the
compelence to enter into such an agreement. Hungary has a sovereign right under Article
194 TFEU to choose its energy mix and therefore was entitled to conclude an agreement
with a non-EU country regarding the development of a nuclear plant.

Directive 2004/17/EC of the European Parliament and of the Council of 31 March 2004 coordiniating the
procurement procedures of entities operating in the water, energy, transport and postal services sectors; and
Dircetive 2004/ 18/EC of the Ewropean Parliament and of the Council of 31 March 2004 on the coordination
of procedures for the award of public works contrects, public supply conlracts and public service contracts,
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» Secondly, Hungary rejects the Commission’s interpretation that the scope of the 1GA
contravenes the EL’s exclusive competence to enter international agreements affecting
the Common Commercial Policy, The IGA relates to one single project and does not
regulaie access to the Hungarian or EU procurement markets by Russian enlities at large.
Moreover, the Commission’s interpretation would render the Article 22 exemplion
mesningless since Member States could never enter into agreements regarding the award
of contructs relating to a particular project with non-EU countries. Similarly, Articles 102
to 104 of the EURATOM Treaty would have little meaning,

= 'ﬂﬁrﬂly. contrary {o the Commission's contention, the IGA sets out clear procedures for

the award of the Implementation Agreements, It designates competent autharities within
each state (public bodies) but does not bind them to enter into the Implementation
Agreements. It then sets out specific requirements both for (i) the appointment and
negotiation of the companies that will eoter into the Implementation Agreements and (ji)
the award of sub-contracts under such Agreements.

* Fourthly, the IGA and the EPC contract provide for the application of the TFEU
principles of non-diserimination, transparency and equal treatment to the award of sub-
contracts. Accordingly, It provides for a significant part of the Project o be subject to
public tendering procedures which will comply with those principles.

Furthermore, the case law of the CIEU also envisages derogations of the principle of non- {4
discrimination and the free movement rules in the TFEU in cerfain circumstances that, in our

view, are met by the Project. These derogations or restrictions must pursue a common objective
compliant with the TFEU, must be in the general interest and must not go beyond what is
necessery o echieve that objective,

. Security of supply is a legitimate general interest and development of the nuclear
industry is clearly a comimon objective of the EU in light of the existence of the
EURATOM framework.

= The IGA and the Implementation Agreements are appropriate and proportionate, and the
fact that the majority of the Project will be sub-contracted in accordance with the
principles of non-discrimination, transparency and equal treatment, and via EU-wide
notices, means that nuy restrictions to fundamental freedoms would be limited to the
mmunum naccssary_,__..,

Morcover. there nre pot:nually other cunstdernuons suppomng ﬁle Iegahty of the IGA within 15

the EU procorement framework, for example, the technical reasons exemption provided under

s Similarty, Article 106{2} TFEU provides = limited derogation from the Treaty rules for (infer alia) cevain
undertakings responsible for camying out a service of geners! economic interest, where the application of the
Treaty rules would “obsiruct the performance, in law or ia fact, of tha particular 1asks sssigned (o them™,
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Article 40(3) lit. c of the Utilities Directive. In the interests of time we have not explored these
_considerations in detail in this response.

The chronology and steps for the implementation of the [GA is contained in Annex B attached
hemlﬂ;

Final considerstions

It can be seen from the foregoing that Hungary is not in breach of eny aspect of EU law given,
notably, the scope of the EURATOM Treaty, the exemption for international agreements under
Article 22 of the Utilities Directive, and the ovemiding considerations of general inferest
referred to above. In addition, with the exception of the VVER technology based on nuclear

steam supply system itself, as to which the practical possibility of an alternative supplier can be

ruled out, n major proportion of the works in question will be open to EU tendering procedures
in any event.

Mareover, the dilatory and, in Hungary's view, discriminatory way in which the Commission
has conducted this case over more than two years, well knowing that the vital interests of a
Member State are at steke, given the imporance of the Project for security of supply in
Hungary, is, in the view of the Government of Hungary, highly regrettable,

In 2ll such circumstances, the Cammission's request that the Government of Hungary suspend
all further award procedures relaled to the Project and refrain from concluding contracts
pursuant to the procedural rules under the IGA (LFN, p. 7) has no legal basis, and is in any
event inappropriate and out of time, The Government of Hungary respectfully reminds the
Commission that the duty of sincere cooperation under Article 4(3) TEU applies also to the
Commission, Further, the Government of Hungary wishes to remind the Commission that the
Implementation Agreements have been concluded nnd Sub-Agreements will be concluded by
NIAEP, not by Hungarian authorities.

Notwithstanding the foregoing, Hungary will continue to be available for further discussions
with the Commission in good loyal partnership, and will continue cooperating with DG GROW.
Hungary has always been open to face to face meetings in order to explain and avoid further
fuctual mistakes by DG GROW. As Hungary has always proceeded in a timely manner, we urge
DG GROW to engage fully with us and re-consider its position promptly so that we can
canclude this matter and avoid further delays to the Praject, which is essential for the future of
Hungary and its citizens. Given that Hungary is 8 Member State, the Project is also strongly for
the benefit of the Evropean Union as a whole since, infer alia it reduces reliance on gas imporls
from third countries and it promotes economic growth.

B. Background/Facts
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'I'he factual statements of the Commission are in main aspecls incorrect. These factual
inaccurncies have an impact on the Commission's legal reasoning. The Government of
Hungary wishes to clarify in particular the following aspects:

Structure of the Project

The Project is structured in three levels: the intergovernmental agreements, the
Implementation Agreements and the Sub-Agreements. Irrespective of the structure
overview, explenations and clarifications in various submissions and meetings, the
Commission continues to misinterpret cerfain aspects, At the level of the IGA no contracts

21

L

Development.

have been awarded (see below paras. 24 et seqq.).

In ariy event a major part of the project volirne has to be tendered prior to entering into the

Sub-Agreements. This scheme has been developed in close consultation with the
Commission and in particular has been specifically addressed and discussed already in the
meeling with the Commission, including DG GROW, on 26 November 2013.

Intergovernmental Agresments

The IGA establishes cooperation of Hungary and the Russian Federation for the joint
implementation of the Project. The JGA contains the main obligations of the Russian
Federation (Articles 4 and 5 IGA) and Hungary (Artictes 4 and 6 IGA). The IGA is an
apresment between States under public international law. The IGA together with the
Intergovernmental Agreement on the Extension of a State Credit to the Government of
Hungary for the Financing of the Construction of a Nuclear Power Plant in Hungary of
28 March 2014 ("Financing IGA™) forms the international law framework for the
implementation of the Project.

The Competent Anthorities

Hungary and the Russian Fedemation each designated a govemment agency &s its
competent authority (Article2 (1} IGA) ("Competent Authorities”). The Russian
Federation has designated State Atomic Energy Corporation Rosatom (“Rosatom”) as its
Competent Authority, which according to Russian laws has a status comparable (o a
govemment authority,’ end Hungary has designated the Ministry of National

2

23

24

U N AEking B3ESET HO35T BikiEk

Russian legal acts relevant for the status of Rosalom applicable on the dale of conclusion of the IGA:
Federal Act 44-FZ of 5 Apri] 2013; Government Resolution 840 of 156 August 2012; Governmeni Resolution
888 of 26 November 2008 (operstional rules of Rosatom); Federal Act 317-FZ of 1 Decembér 2007 on the
esisblishment and operation of Rosatom, ; Government Resolution 514 of 2 Oclober 2004; Government
Decree 264 of 2 June 2004; Government Resalution 250 of 1 June 2004; Fedemsl Act 183.FZ of I8 July
1099; Federal Act 7 of 12 January 1996; Federal Act §70-FT of 21 November 1935,
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b)

Rosatom is a legal entity with special legal status which carries out statutory tasks,
represents and acts on behatf of the Russian Federation and enjoys autonomy against the
state on a certain {evel.

~  Rosatom was estabiished by the Russian Federation by the Federal Act 317-FZ of |
December 2007 ("Federal Act”). This Federal Act regulates the objectives, rights
and operation of Rosatom which are underlying the fact that Rosatom has a status
comparable to a government authority.

= Article 4 of the Federal Act defines an exhaustive list of objectives of Rosatom on
the feld of nuclear energy. The most important ere the following: ()
implementation of state policy, (ii) enforcement of laws, (fii) control over state
property, (iv) provision of state services, (v) international co-operation, (vi) ensuring
nuclear safety and (vii) supervision of nuclear materials.

-  The Federal Act states that Rosatom exercises contral over the use of nuclear energy
on behalf of the Russian Federation and is empowered to adopt laws and submit
draft bills and other legislation to the President and the Government of the Russian
Federation (Art. 2 and 8 of Federal Act), Further, in accordance with the Federal
Act, Rosatom ensures the fulfillment of the obligations and is entitled to enforce the
rights of the Russian Federation stemming from such international egreements
which fafl within the scope of Rosatom (Art. 14 of Federal Act). Besides the IGA,
Rosatom has been appointed ns competent suthority in further international
agreemnents on peaceful use of nuclear energy (e.g in the intergovernmental
agreements with Turkey, Niger and Finland).

The Competent Authorities coordinate the cooperation under the IGA and control the
implementation of the measures simed at ensuring the effective fulfillment of the
agreement (Article 2 (3) and (4) IGA), but they neither award eny implementation or seb-
sgreements nor act ks contractors under any implementation or sub-agreements.

No Award through the IGA and the Financing IGA

The IGA and the Financing IGA are neither public procurement contracts nor contain an
award of a public contract. In particular the IGA does not contain an award of the
Implementation Apgreements. It sets out procedural rules for their conclusion and conlains
a procurement scheme for the subsequent award of the Sub-Agreements {cf. Articles 3 (5)
and (6), 8, 11 IGA). The Financing IGA contains only & financisl framework for the
Project, but does not bind the parties to the implementation of the Project. Neither the [GA
nor the Financing IGA predetermines any terms and conditions of the Implementation
Agreements which have been subsequently negotiated and concluded. The parties to the
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' Implementation Agreements are neither parties to the 1GA nor to the Financing 1GA. They

are nol entitled to any claims under the [GA or the Financing IGA.

Thus, the Project is not implemented through "a direct award in an international
agréement” (contrery to LFN, p. 5) or "a procurement shrongh an IGA" {contrary {6 LFN,
p.5).* The Commission's assessment is based on a misunderstanding of the structure of
the Project.

Implementation Agreements

The Implementation Agreements have been concluded between the Hungarian Authorized

280

Organization ~ MVM Paks [I Nuclear Power Plant Development Privaie Company
Limited by Shares {(*PaksII"}) — and the Russian Authorized Organization NIAEP,
together with Paks I "Authorized Organkzations”) as designated Authorized
Organizations of Hungary and the Russian Federation respectively, pursunnt to the IGA
(cf. Article 3 (1), {2) and (5), Article 8 IGA).

Paks Il has been designated as the Hungarian Authorized Organization by the Ministry of
National Development pursuant to Gavernment Decree 1429/2009, (V11.31.). Paks If was
established by the MVM Magyar Villamas Milvek Company Limited by Shares ("MVM")
on 10 August 2012. MVM is a single-shareholder company which is fully owned by the
Hungarian National Asset Management Inc. and therefore de facto by the Hungarian State,
Paks II remained n 100% subsidiary of MVM uatil 11 November 2014 when the
Hungarian State directly acquired 100% of the shares in Paks I Pursuant to the Decree of
the Minister of National Development No 45/2014 (XL 14.) the Prime Minister's Office is
entitfed to exercise the ownership rights on behalf of the Hungarian State *

Hungary is not a contracting entity with regard to the Implementation Agreements
(contrary to LFN, p. 4). Hungary is a party to the IGA which sets out the further structure
of the implementation of the Project end has designaied Poks IT (which is 100% owned
and controiled by the Hungarian State, cf. para. 30)} in accordance with the procedural
rules of the IGA. Paks 11 is the contracting entity of the Implementation Agreements.

Further, Rosatom is not a party to the Implementation Agreements (contrary to LFN, p. 1,
5). The Goavernment of the Russian Federation has designaied NIAEP in accordance with
the procedural rules of the IGA as contractor for the Implementation Agreements (see

pars. 85 ef seqq). NIAEP his beén desigaated os Russian Authorized Organization by

W
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" the Russian Competent Authonity by letter of 14 Ocfober 2014~

CF. ulso LFN, p. 2: "the direct award through the IGA®; p. 6: "ewards through international ogreemenis®;
p. 7: "by directly awarding the contract {...] in the international ugreement”™.

The ownership structure of Paks Il was alea explained in the Hungarias puthorities” replies to the requests
for information by the Commission dated 1 Décember 3014 and 27 January 2015 and Lhe official English
version of the company register extract of Paks IT was handed over to the Commission at 2 meeting In
October 2013,
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The Authorized Organizations Peks Il and NIAEP concluded the EPC Contract after the

Gevernment of Hungary had informed the Commissian about its inteation to sign it in the

meeting on 27 November 2014 in the context of the Article 41 EURATOM procedure. In
this meeting DG GROW was also present, but did not make any comment or mise any

concem on public procurement matters raised in the LFN,

The final version of the NFSC was concluded on 2 April 2015 The European Commission
wrongly states that the NFSC was concluded in December 2014 (LFN, p. 1). The NFSC
was co-signed by the Euratom Supply Agency in consultation with the Commission on
20 April 2015.

Sub-Agrecements

The parties to the Implementation Agreements must engage further organizations in the
implementation of the Project. A substantial part of the volume of the Project wilt be
procured from other companies. NIAEP is obliged under the IGA, which hes been
transposed into national law, to "carry out procurement procedures in accordance with

the principles and general requirements of iransparency (including prior publication of

contrac! notices EU-wide In the English language), equal treatment and non-
discrimination as well as independent review regime” (Article 3 (6) IGA).

Engagement with the Commission

Hungery has comprehensively, in detail and in due time comniunicated to and consulted
with the Commission and ts services all aspects of the Pruject, including procurement
related matiers, in numerous submissions and meetings,

In order to ensure transparency and full compliance with EU law, the Govemment of
Hungary has been in close consultation and open discussions with the Commission for
more than two years and well before the signing of any agreement. Sinee then, the
Government of Hungary has met with all involved Dircctorate Generals ("DG") and units
of the Commission many times and cooperated to the fullest extent possible. DG GROW
(formerly DG MARKT) — in its own procéedings and, es observant, in the proceedings of
other involved DGs — has been constantly involved in this dinlogue.

In order to engage with the Commission proactively at every stage of the Project, several
meetings have been organized with the Commission involving DG GROW:

— Prior to the notification of the draft IGA to the Commission on 10 December 2013

half-day workshop was organized on 26 November 2013 in order to discuss all -

relavant aspects of the IGA ~ including procurement issues — with all responsible
DGs including representatives of DG GROW. The discussions prior to and in this
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initfa! workshop of November 2613 led to modification of the draft 1GA, in
particular on the procurement scheme for the Sub-A greements.

—~ Prior to the notification of the draft Implementation Agreements on 8 July 2014
another meeting dedicated to the procurcment issues was held with the Commission.
As a follow-up of this meeting, the Government of Hungary provided a prompt and
comprehensive answer fo the Commission's request for information conceming the
Project on 4 September 2014,

=..... Brior-to--the-signing-of -theImplementation-A greemenis-on-27 -November 2014 oo
another meeting relating to the procedures under Article 41 EURATOM Treaty took
place with ell relevant DGs pearticipating, including DG GROW,

~  Numerous other mectings with the Commission and its services have been held.®

Further the Government of Hungary has, besides other communications’ with the 33
Commission more generally, frequently exchanged communications with

= DA Growth (DG GROW),
» DG Competition (DG COMP)® and

E.g mectings with different services on 3 June 2014 (workshop), 23 fuly 2014, 8 Seplember 2014,
12 November 2014, 21 Jenuary 2015, 3 March 2015, 19 May 2015, 6 July 2015, 15 July 2015, 16 July 2015,
22 September 2015, 29 September 2018, 9 October 2015,
CEL nisy the further comrespondence such as Submission of the draft IGA to the Commission under the
Article 103 EURATOM Treaty procedure, 10 December 2013; Letter from Prime Minister Viktor Orbdn to
the Commiasion's President José Manuel Brrroso of 23 January 2014; Letter of Commission President José
Manuel Baroso to Prime Minlster Vikier Orbén of 7 February 2014, Barroso{2014)153242 and 254667;
Nuotification of the Financing IGA te DG MARKT and DG ENER, 26 March 2014; Notification af the droft
Implement=linn Apreerments o the Commission under Anicle 103 EURATOM Treaty procednre,
18 Scptember 2014; Submlssion of the signed EPC Contract 1o the Commission (DG ENER} on 5 May
2015.
E.g. Letter of Hungary to DG Grow of 26 March 2014; Request for Information by DG Grow of 13 August
2014; Submission of Hungary to DG Grow of 4 September 2014; Letter of Hungary to DG Grow of 29 April
2015; Latter of DG Grow to Hungary of 19 May 2015; EU Filot Request of DG Grow o Hungary of 25 June
- 2015; Answer af Hungary to EU Pilot Request of DG Grow of 2 Scplember 2015; Letter of Hungary 1o DG
Grow of 1 October 2015; Letier of DG Grow to Hungary of 13 October 2015; Leiter of Hungary to DG
Grow of 15 Oclober 2015; Letier of Hungary 10 DG Grow of 17 November 2015,
E.g: Leiter of DG Comp io Hungacy of 13 March 2014, S5A.38454 (2014/CP); Letier of Hungary to DG
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5 August 2014; Submission of Hungary of Independent Market Price Report on 15 September 2014;
Submission of Hungory of Risk Allocstion Summary on 23 September 2014; Letier of DG Comp to
Hungary of | December 2014, 8A.18454 (2014/CP); Letier of DG Comp to Hungary of 27 January 2015,
SA38454 (2014/CP); Submission of Hunpary of updated Risk Allocotion Summary of 30 January 2015;
Communication of Hungary to the European Conunission in Reply to Information Requests of 18 February
2015; Lelter of Hungary to DG Comp of 2 March 2015; Submission of Hungary of Project Financial Model
of 13 and 16 March 2015; Letter of DG Comp to Hungary of |8 March 2015, SA 38454 (2014/CP); Letier
of Hungary to DG Comp of 16 April 2015; Letter of Hungary to DG Comp af 23 April 2015; Letier of




s DG Energy (DG ENER)™,

in these meetings and submissions the Government of Hungary has replied to all requests
for information by the Commission and constantly emphasized its commitment to fully
comply with EU and EURATOM laws, as also expressed in the 1cA."

As the TFEU explicitly acknowledges (Article 194 {2) subpara. 2 TFEU; for more detail
see paras. 55 et seq., 72) and as the exhaustive nature of the EURATOM Treaty confirms
{see paras. 46 et seqq.), Hungary can autonomously decide on its energy mix and has the
right to opt for nuclear energy ns a key element of its sovereign energy policy, Hungary
did so. In 2009 the democratically elected Hungarian Parliament - with the support of the
major parliamentary groups — decided on ils energy mix, opled for auclear energy and
gave its consent to the preparatory works for the new NPP units ot Paks,?

The Project enables Hungary to implement this choice, Notwithstanding this prerogative
of the Member States, the Government of Hungary has had extensive communications
with the Commission on ils energy policy approach, including the Project, and has taken
sccount of the Commission's reasonable positions. With regard to public procurement

e

Hungary lé DG Comp af 29 April 2015; Letter nt‘}{nngmj' 1o DG Cdmp of 4 May 2015; i.;u:r of Hﬁnzﬁry
to DG Comp of 13 May 2015; Natificelion as Non-Ald-Measere by Hungary of 22 May 2015; Letter of DG
Comp to Hungary of 5 June 2015, SA 38454 (2015/N); Letier of Hungary 1o BG Comp of 9 June 2015;

Letier of Hungasy 1o DG Comp of 12 June 2015; Letter of Hungary to DG Comp of 14 July 2015; Letter of

DG Comp 1o Hungary of 17 July 2013, SA38454 (2015/N); Letter of Hungary to DG Comp of 6 August
2013, Letter of DG Comp 10 Hungary of |2 August 2015, SA.38454 (2015/N); Letter of Hungary (o DG
Comp of 12 August 2015; Letler of DG Comp to Hungary of 21 August 2015, SA.38454 {2015/N); Latter.of
Hunpary to DG Comp of 4 Seplember 2015; Letter of DG Camp to Hungary of 30 September 2015,
SA.38454 (2015/N); Lener of Hungary to DG Comp of 28 October 2015,

E.g. Communication 1o the European Commission of the Investment Project relating to the "Paks 11 Project”
under Article 41 EURATOM Treaty of 15 August 2014; Letter of Hungary to DG Ener af 31 Octobes 2014;
Letter of DG Ener o Hungary of 31 October 2014; Letter of Hungary to DG Ener of 25 November 2014;
Lelters of DG Ener to Hungary of 22 December 2014; Latter of Hungary to DG Ener of 3 February 2015;

Letter of Hungary to DG Ener of 20 February 2015; Letter of DG Ener to Hungary of 09 March 2015; Letter

of Huogery 1o DG Ener of 6 March 2015; Letter of DG Ener to Hungary of 30 March 2015; Letter of
Hungary to DG Ener of 13 April 2015; Letter of DG Ener 1o Hungary of 22 April 2015; Leiter of Hungary fo
DG Ener of 30 April 2015; Letter of DG Ener to Hungary of | June 2015; Letler of Hungary 1o DG Ener of
4 June 2015; Letter of Hungery to DG Ener of 23 July 2015; Conunission's view in sccordance with Aricle
43 of the EURATOM Treaty of 8 September 2015; Letter of Hungary to DG Ener of 8 September 2015;
Letier of Hungary to DG Ener of 9 Seplember 2015; Letier of DG Encr to Hungary of 24 Seplember 2015;
Letter of Hungary to DG Enet of 1 October 2015; Letter of Hungary to DG Etier of 15 Oclober 2013,

Cf. Article 11 (3) 1GA where the parties "acknowledge that the Hungarian Party, Hungarian Competent
Authority and Hungarian Authorked Organization have obligations relating ta the European Union and the
European Atomic Energy Community.”, see also Preamble of (he IGA where the parties confirm 1o take
sccount of "the ebligations of Hungary under the relevant laws of the European Union and of the European
Atomic Energy Community”; see lso Letler from Prime Minister Viktor Otbin to Commission President
losé Manuc] Barroso, 23 January 2014, p. 2.

25/2009. (IV. 2.} OGY hatdrozat az atomenerglirdi sz318 1996. évi CXVI. trvEny 7. §-anak {2) bekezdése
slapiin, o paksi atomerSmil tefephelyén O atomerSmbvi blokk(ok) ltesitésének clSkészitdsdt srolgdld
tevékanysdy megkezdéséhez sziksdges elizetes, elvi hozzdjdnilts megaddsdrdl
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matters related to the Project, it hes, in light of these discussions with the Commission,
modified the procurement framework of the IGA and the EPC Contract {see abave para.
37), in particular through introducing an open procurement framework for the subsequent
award of the Sub-Agreements as set out above. In particular;

- At the workshop on 26 November 2013 the Government of Hungary informead the
Commission, including DG GROW of the core points of the Project, especially of
the planned 1GA. After that the Government of Hungary provided a draft of the

IGA 1o the Commission on 10 December 2013 in which the remarks of the

Commission-had been zlready taken into account..The European. Commission...ooooe
confirmed by letter of 14 Sanuary 2014 that its services "did not find any element

that would as of itself impeds the application of the EURATOM Treaty in the

meaning of ils Article 103", The 1GA wes only signed after this approval and the

Hungarian National Assembly subsequently sdopted Act II of 2014 by which the

IGA was incorporated into national legislation. Act IT of 2014 came inta effect on

12 Fcbruary 2014,

—~ The Govemment of Hungary also notified a draft of the Financing IGA prior to its
conclusion to the Commission on 26 March 2014, The Hungarian Parliament
adopted the Act related fo the state credit on 23 June 2014,

— The Govemment of Hungary consulted with the Commission on all aspects,
including procurement related matters in June and July 2014. At these meetings the
Commission was informed that the negatistions on the Implementation Agreements
dlready started and that the drafis would be notified to the Commission. The
Government of Hungary provided drafts of the Implementation Agreements to the
Commission on 18 September 2014, prior to Paks [I's conclusion of the
Implementation Agreements, The signed EPC Contract was submitted to the
Commission {DG ENER) en 5 May 20135.

~  Upon request of the Commission,' the Government of Hungary further provided the
Commission access to the signed EPC Contract including its Procurement Policy
appcndlx {Appendix 1.15 to the EPC Cantract). * The Government of Hungary ~ in
order to facilitate the asmsmcnt of the Pm_wct by DG GROW — has offered access

Letter of DG Comp to Hungary of 27 January 2015, SA 38454 {2014/CF).

CE also Letters of Hungary to DG Comp of 23 April 2015, 29 April 2815, 4 Moy 2015, |3 May 2015, 22
May 2015, 9 June 2015, 12 June 2015, 14 July 2015, 6 August 2015, 19 August 2015, 4 September 2015

* Letters of Hunpary to DG Grow of | October 2015, 15 October 2015 and 17 November 2015,

- Majing acdrees: H.1357 Budapest, ROB. 2. Prona: (+36.1)




never fallowed up on this offer — despile its announcement to do sa'® — and did not
assess the EPC Procurement Policy during the EU Pilot procedure or prior to the

LFN of this infringement procedure. The omission to properly nssess the

procurement scheme and Procurement Policy may have contributed to the factual
misconceptions of the Commission.

The Government of Hungary received remarkably little engagement from the
Commission, prior to initisting EU Pilal proceedings regarding the Project on 24 June
2015, Since the EU Pilot proceedings were launched, the Commission has neither
provided constructive feedback on the arguments of the Government of Hungary nor put
forward any specific proposals how to solve the issue. Notwithstanding the Government of

Hungary’s best efforts to try to resolve the issue, the Commission surprisingly initiated an -

infringement procedure on 19 November 2015."7

Hungary considers that the insccurate factual basis of the LFN indicate that the
Commission has not taken due account of the information provided by the Government of
Hungary throughout this process, Further, DG GROW did not make any attempt to review
the Procurement Policy for Sub-Agreements prior to the opening of this infringement
procedure.'® The approach of the Commission compromised the purposa of the EU pilot

procedure and is further indication of the Commission's discriminatory approach vis-d-vis

the Hungarian NPP Project.

Separately, as far as Hungary is aware, the Commission has not investigated other EU |

nuclear projects which have not followed public tendering procedures under the EU
procurement directives and which, at first sight, seem comparable to the situation in
Hungary, We see no justification for the apparent difference in treatment accorded to
Hungary and.the Project.

Finally, as set out above, we wish to reiterate that we have, at all stages, engaged in an
open manner with all relevant DGs, with a view lo securing complience with Hungary's
EU law obligations; the Commission was given ample opportunity to provide comments
on the Project in its early stages. However, rather than signalling concems around
compliance with the procurement rules,

11
17
11

Letter of DG Grow to Huagsry of 13 October 2015,

CE. Leuter of Hungary 1o DG GROW of 17 Navember 2015, _

DG GROW had been provided access to the Procurement Policy ot the facilities of DG ENER and the
Permenent Reprasentation of Hungary to the European Union in Brussels, Ses eg. Letier of DG GROW to
Hungary of 13 October 2015,

Maling pddrese H 1057 Budapast, P.OB. 2. Priono: (+36 1) ety
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~ the Commission raised no objections to the IGA within the EURATOM famework
in January 2014, followed by President Barroso’s direct assurances set out in the
letter of February 2014,

~ Similarly, DG GROW was present in the 27 November 2014 meeting in which the
Govemnment informed the Commission of its intention to sign the Implementation
Agreements and no objections were raised during the meeting or thereafter, priar to
signing such agreements.

... Phe-NESCy-one-of-the-Implementation-Agresments,—names-and-determines-the. -

supplier of the VVER technology and the Commission did not object to that choice
hefore the ESA co-signed the NFSC in April 2015, In these circumstances, we
consider that the Commission's actions and assurances gave rise to a legitimate
expectation for Hungary that the Project, and the [mplementation Apgreements
envisaged therein, are compliant with EU law. This is all the more true in respect of
aspects of the Project as fundamental as the choice of VVER supplier.

Hungary respectfully submits that there are doubis as to whether the Commission acted in
an open and transparent manner pursuant to the duty of sincere cooperation in Article 4(3)
TEU on matters of public procurement, '

D. EURATOM Treaty Precludes Application of TFEU: the Project is Outside the Scope
of Utilities Directive and General Principles in the Treaty

1. EURATOM Treaty as Lex Specialis

The EURATOM Treaty contains a self-conlained and autonomous set of rules on the 45
implementation of infrastructure projects in the field of nuclear energy, Therefore, neither

the Utilities Directive or the Procurement Directive nor the basic procurement principles
inferred from the TFEU are applicable to the Project and its implementation.

As B sectoral instrument within a "highly specialired field"®, the EURATOM Treatyis lex 47
specialis to the TFEU (cf. Article 106a (3) EURATOM Treaty). In the scope of the
exhauslive provisions of the EURATOM Treaty, the TFEU - and EU secondary law based
on the TFEU - does not apply. Where the exercise of powers under the EURATOM

"""" e Trealy—waﬂd_hazimpededaby;theﬁxemis&nﬁpnwers-deriving;ﬁnmlhe:IEEi.I,witlﬁn_ﬁm--,

sphere of the EURATOM Treaty, the EURATOM Treaty prevails.

In the present case there is no doubt that the core elements of the agreements in question- 48
the supply of nuclear reactors, nuclear technology and nuclear fizel - fall within the scope

ECJ, Ruling 1778 on Dmft Convention of the International Alomic Energy Agency on the Physical
Protection of Nuclear Malerials, Facilities end Transports [1978] ECR 2151, paras. 14, 15,

T R aEng sddresst HO135T Badsgest, POB. 2, Prigng: [raﬁ‘if
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of EURATOM Treaty: see e.g. Articles 41 and Annex 1, Asticles 52 to 66 and Article
103. Article 106a (1) of the EURATOM Treaty as currently in force specifically provides
which articles of the TEU and the TFEU are to apply to the EURATOM Treaty. The
articles of the TEU and the TFEU there set out do not include any of the Treaty articles on
the “four freedoms” and thus do not include the rules on free movement of goods or
services, or the right of establishment from which the public procurement rules. derive,
There is thus no basis for the application of those rules in the present case,

To the extent that it might be suggested that certain other aspecis of the Project, for
example some of the construclion works, might not, strictly speaking, be within the scope
of EURATOM, in the first place those other aspects are ancillacy to the main purpose of
the project, which is the construction and operation of a nuclear facility, including the
supply of nuclear fuel, which is plainly within the EURATOM Treaty, The existence of
ancillary works does not displace the application of the EURATOM Tresty, notably. as
regards the nuclear island and its associated technology. In any event, and of central
importance to the legal analysis in this case, alt works outside the supply of core nuclear
reactors, fechnology end fuel will in any event be subject to tendering procedures in
accordance with TFEU principles so there will be no even theoretical breach of public
procurement rules in that regard. '

The Commission itself has emphasized the independence and primacy of the EURATOM
Treaty as lex speclalis regarding economic activities related to nuclear projects and has
rejected any attempt to construe the EURATOM Treaty in a way as to allow the
unjustified recourse to the TFEU.?® The Commission acknowledged in its decision
Kernkraftwerke Lippe-Ems GmbH that the EURATOM Treaty

“fa]s a sectoral Treaty containing special rules for a common policy [...} 1akes
precedence aver the general provisions of the EC Treaty”. !

Any subsidiary application of the TFEU — and EUJ secondary law based on the TFEU —on
matters falling into the scope of the EURATOM Treaty thus depends on the (nan-)
exhaustive nature of the respective EURATOM Treaty's provisions.2

The EURATOM Treaty hes established a self-contained system of competition rules
which precludes recourse to the general (procurement) provisions laid down in the TFEU
or the Procurement Directives,

A

Ewropean Commission, decision of 21 February 1994, 94/285/Euniom -~ Procedurs in spplication of the
second paragraph of Article 53 of the Euratom Treaty, [1994) OJ. EC of 17 My 1994, L 122, . 30,
pam. 22, .

Europeans Comumissian, decision of 21 Februacy 1994, 94/285/Eurstom - Procedure in spplication of the
second peragraph of Article 53 of the Eurstom Tresty, [1994] OJ. EC of 17 May 1994, L 122, p. 30,
para. 22,

ECJ, Opinion 1/94 GATS and TRIPS [1994) ECR 1-5267, paru. 24; cf. for the Treaty on the Europesn Coal
and Steel Community ECY, Case 230/84 Gerlach / Minister van Economische Zaken [1985] ECR 3514,
pam. 10 et seq.; Case 328/85 Deuteehe Babeock / Hauptroliamt Litbeck-Ost [1987) ECR 5136, para. 12,
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The EURATOM Treaty follows a different approach than the 'I’FEU and the Procurement |

Directives with regard to market regulstion. The EURATOM Treaty hes a clear
"oromotional character™ stemming from its objective to encourage investments in a
(initially nascent) highly capital-intensive and complex market (see further on
characteristics of the NPP market paras. 77 et seq., 120 et segq.). The EURATOM Treaty
focusses on enabling individual intemational cooperation in order to promote growth in
this area.

The EURATOM Treaty's rationale is to encourage nuclear investment projects which is

further reflected in the following provisions.

33

54

. under the general public procurementrules.

g ane St e b st s et e A b At o ot

-  The EURATOM Treaty enables investments in NPP projects,

»  Tha EURATOM Treaty aims at "creating the conditions necessary for the
speedy establishment and growth of nuclear industries” (Adticlel]
subparagraph 2 EURATOM Treaty).

» The Commission shall "acilitate investment and ensure, particularly by
encouraging ventures on the part of undertakings, the establishment of the
basic instatlations necessary for the development of nuclear energy in the
Community” (Article2 litc BURATOM Tresty) and "ensure 1wide
commercial outlets and access ta the best technical facilities by the creation
of a common market in specialised materials and equipment” (Article 2 iit. g
EURATOM Treaty).

= Title II lists the provisions for "the encouragement of progress in the fleld of
nuclear energy” (Asticles 4 et seqq. EURATOM Treaty).

= The EURATOM Tresty obliges the Commission to stimulate action by
persans and undertakings and to facilitate coordinated development of thelr
invastment in the nuclear fleld” (Asticle 40 EURATOM Treaty),

~ The EURATOM Treaty contains procedural rules far new investment projects, Their
exhaustive chargcter excludes the applicstion of compulsory tender procedures

e A

n  Undertakings "thall commumicate to the Commission investment profecis”
(Article 41 EURATOM Treaty) and the Commission “shall discuss with the
persons or undertakings gll aspects of investment projects which relate to the

Cuesack, CMLR 40 (2003), p. 117 {126); Pechstein, EuZW 2001, p. 307 (310).
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objectives of this Treaty.” (Article 43 EURATOM Treaty, emphasis added).
Thus, every investment-related facet of a nuclear project — including espects
of public procurement ~ has to be assessed by the Commission solely in the .
framework of the EURATOM Treaty. The Member State may rely on the
final mature of this assessment within the procedure under Asticle 41
EURATOM Treaty.

* The EURATOM Treaty contains specific rules for joint undertakings within -

the meaning of Articles 45 et seqq. EURATOM Treaty, Applying the general
public procurement laws parallel to these detailed provisions (requiring inter
alia the appraval of the Council, see Article 49 EURATOM Treaty) does not

comply with the objective of facilitating and easbling NPP projects, ‘

=  Anticles 92 et seqq. EURATOM Treaty further contain rules on the nuclear
common market which argues ageinst the applicability of the basic
procurement principles infeqed from the fundaments! freedoms laid down in
the TFEU.™ In particular, Article 97 EURATOM Treaty contains & provision
specifically dealing with the opportunity for natural or legal persons "fo
participate in the construction of nuclear installations of a scientific or
industrial natura in the Community™,

—~ The EURATOM Treaty acknowledges the imporiance of international cooperation
within NPP projects. It aims at encouraging and enabling common transboundary
projects, but does not intend to impede them by allowing the general procurement -
provisions to prevent individual and taflored solutions on the intemnational level {see
for details on this objective paras, 109 et seqq.).

* The EURATOM Treaty intends fo establish such relations that "foster
progress in the peaceful use of nuclear energy” (Asticle 2 lit. h EURATOM
Treaty). '

* Aricles 103 et seq. EURATOM Treaty imply that international cooperation
for nuclear energy infrastructure projects must be possible,

*  Further provisions of the EURATOM Treaty also emphasize the significance
of international cooperation in the field of nuclear energy (e.g the

4

Article 106a (1) EURATOM Treaty an the application of eertain provisions of the TFEU and the TEU also
does not refer fo the fundamental freedoms in the TFEU. Article 203 EURATOM Tresty includes en
amendment clause which would be deprived of its meaning if, despite the exhaustive chamcter of the
EURATOM Treaty, Lha general publiz procurement provisions applied.

Malling sckdressr H-1357 Budapest, QB 2. Prone: {+36 1}“
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commitment in its Preamble® and Articles | subparagraph 2, 10, 16 (5), 64,
73, 101 et seq., 206 EURATOM Treaty).

The TFEU acknowledges the delimitation of competences in the energy sector between
Member States and the EU and thereby confirms the exhsustive nature of the
EURATOM Treaty with regard lo investments in nuclear energy projects: Article 194 (2)
subpara. 2 TFEU emphasizes the "Member State's right to determine the conditions for
explaiting its energy resources, ity chaice between different energy sources and the
general structure of its energy supply”. The provision is an expression for sovereignty

55

rights reserved by Member States in the encrgy sector, The measures addressed in
Atticle 194 (2) subpara. 2 TFEU are legislative measures adopted by Council and
Partiament. However, a fortiori this must be trie for acls of the Commission as well, as
the Commission may not circumvent the provision's rationale by applying the general
EU procurement laws to circumvent 8 Member State’s decision on its energy mix. This
overarching nature of Article 194 TFELU has recently also been reconfirmed by Advocate
General Mengozzi who qualified the arlicle as being

"a general pravision which relates solely to the energy sector and, consequently,
delineates a competence which may be defined as sectoral because it relates o a
single and comprehensive subject-area [ ...]. e

The Project is based on an nputopomous decision of Hungary in the energy sector
concerning and shaping its general Structure of energy supply. As a specialization of the
general principle of subsidiarity (cf. Article 5 (3) TEU), Article 194 (2) subpara. 2 TFEU
preserves the Member States' right to act independently also in the area of muclear
energy policy - unless the EURATOM Treaty as lex specialis includes particular
houndaries of their competences. But — ss set out shove — the EURATOM Treaty
protects the Member States' power to translate its autonomaus determination of its
energy mix info sction without the constraints of the general public procurement
provisions,

Non-Applicability of General Procurcment Provisions to other NPP Projects
The Commission practice for decades acknowledged the self-contained chamcter of the

projects: to our knowledge, the Commission has until this procedure against Hungary niot

b ]

In the preamble to the EURATOM Treaty, the Member States emphasize 1o conclude the Treaty with the
desire *fo associate other countries with their wark and to cooperate with internatianol organisations
concerned with the peaceful development of ntomic energy”.

Opinion of Advocats Generai Mengozzi delivered on 18 April 2012 in case 0490410, Parliament v Council,
para. 33, emphasis added.
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initiated any infringement procedurcs or EU Pilot processes against any EU Member State
on an NPP project although a number of Generation III+ NPP projects have been
implemented without any {ender procedures for the nuclear reactor choice, irrespective of
the involvement of contracting authorities or public undertakings as contracting entities
which have directly awarded service, supply or works contracts to contractors.

This highlights the Commission's unequal and discriminatory treatment of NPP Projects
in different EU Member States.

We are aware of & number of EU nuclear projects which have been launched in recent
years, for which it seems that no tendering process for selection of nuclear reactor
technology was conducted and which, at first sight, seem comparable to the situation in
Hungery. Forinstance:*’

=  Kozloduy (Bulgaria 2014)2
»  Flamanville 3 (France 2007y

The Government of Hungary is also aware that in one case where a Member State
tendered for a Concession Agreement relating lo the co-investment in an NPP and
technology provision (Lithuania), the public procurement process failed and led to dicect
negotiations with a new party with 8 much more limited bargaining position for Lithuania

due to the public failure of the tender. Furthermore the level of equity interest reserved for
the State owned utility of the Member State in question and that of other Member Statés®

State owned utilities was determined by Lithuania without a tender for such interests.

Alternative Consideration: Directive 2004/17/EC

In any event, the Project and its implementation also comply with the general public
procurement requirements under the European Treaties and the Proctrement Directives
(see I and HI) that would only apply, if— contrary to the Government of Hungary's position
— the EURATOM Treaty were not lex specialis on the NPP contracts,

7

9

‘The folowing list is based on publicly avsilable informalion. The Government of Hungary has verified the
information to the exient possible.

Westinghouse Electric Company LLC (US-Fapanese company) (“Westinghouse™) and Kozludy NPF plc (s
subsidiary of the stale-owned energy holding company Bulgarian Energy Holding EAD) signed en
agreement in August 2014 for the expansion of the Kozloduy NPP by the construction of & seventh resctor
(“Agreement”}, The Agreement was approved by ths Bulgerian Govemment. The Agreement provided,
amongst other things, that Westinphouse's pressurized water resctor AP 1000 would be used as the reactor
for the expansion of the Kozloduy project end that Westinghouse would be responsible for design,
engineering and fuel for the new unit.

The Flamanville NPP Is owned and operated by Electricité de Frunce (EOF). EDF awarded the contract for

the supply of the nuclear resctor (European Pressurized Waler Reactor) directly to Areva without a formal

tender procedure (coniract signed in April 2007). The contret included engineering and the consiruction of
the reactor components,

Maitng addreas: H 1357 Budepest, P.OR, 2. Phena: (+36 1
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Far this hypothetical alternative scenario it could be assumed — hypothetically ~ thet the

Utilities Directive would be applicable to the EPC Contyact, while the NFSC would in any
case be exempt (sce 2.)

Exemption for international agreements under the Utilities Directive

However, even on this assumption, the further Implementation Agreements, in particular
the EPC Contracthave been concluded in asccordance with the exemption under
Article 22 lit. a Utilities Directive ("International Agreement Exemption"). If — contrary
to the Government of Hungary's position ~ the EURATOM Treaty were not lex specialis

61

62

on the NPP contracts, the International Agreement Exemplion would apply; and moreover
the procurement requirements of the TFEU and the Utilities Directive would still have to
be interpreted in the light of the objectives of the EURATOM Trenty.

Such Intemational Agreement Exemption provides that & contract may be awarded
pursuant to the rules in 2n international agreement that has been completed in accordance
with the Treaty where it relates to the joint implementation or exploitation of a project by
two States,

IGA concluded "in accordance with the Treaty"

The 1GA hes been concluded "In accordance with the Treaty™ within the meaning of
Article 22 it a Utilities Directive. Hunpary has the competence to enter into the IGA
(contrary to LFN, p. 6; see parss. 65 et seqq.) and the [GA complies with EU primary law
in substance, in particular with procurement obligations of Hungary (contrary to LFN, p. 5
et seq,; see paras. [00 et seqq.).

Contract Conclusion Power of Hungary

The conclusion of the IGA, including to detennine its own energy mix in accordence with
Article 194 of TFEU lies within the competence of Hungary and does not infringe the
exclusive competence of the EU under Articles 2 (1), 3 (1) lit. &, 207 and 216 TFEU. The
competence for the conclusion of an international agreement on the joint implementation
of the sustainment of capacity of a specific NPP between # Member State and & non-EU
Member State has not been conferred to the European Union, and thus remains in the
competence of the Member State (Article 4 (1), Article 5 (1) TEU).

Divisian of Forelgn Relation Powers between the EU and the Member States— Legal

Standard for the Determination of an EU Competence

The TFEU and the TEU acknowledge the division of competences between the EU and
the Member States, The TFEU confers exclusive and shared competences on the EU (cf.
Article 2 (1) end (2) TFEU). Competences not conferred upon the EU in EU primary law
(as exclusive or shared competences) remain with the Member States (Asticle 4 (1) TEU).

" “Hising akbeds; FTET Badaisest, P.OJEL 7, TVGRE: (430°1)
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The limits of EU competences are paverned by the principle of conferral {Article 5 (1) .

sentence | TEU) and the use of EU competences is governed by the principles of
subsidiarity and proportionality (Article 5 (1) sentence 2 TEU).

The conclusion of intemational trade agreements with third coontries falls into the scope
of the CCP for which the exclusive competence has been conferred to the EU (Articles 2
(1), 3 (1) lit. ¢, 207 TFEU). This competence covers the power to adopt legislation on the
conditions for access of companies from third countries to the EU's procurement market
and to conclude interational agreements on such accass.™

The competence for 8 mensure has to be based on objective factors, which are amenable to
judicial review, including the objective and the content of the measure.*" ‘The key nspect in
delineating possible competences for a measure is whether the act in question relates
principally to a particular field of action, having only incidental cffects on other policies,
or whether both aspects are equally essential®® A messure - s the Commission
acknowledges (LFN, p.6) — falls under the CCP "only if it relates specifically to
international trade in that it is essentially intended 1o promote, facilitate or govern trade
and has direct and immediate effects on trade in the products concerned.”

Article 207 (1) TFEU aims at securing common “principles” and preventing Member
States from undermining the unity and consistency of the CCP, it can be inferred from this
rationale that the competence of Article 207 TFEU covers only contracts of a general
nature and in practice the contracts. concluded by the EU under the CCP are actually of
such general nature. The EU is party to numerous multilateral and bilateral agreements on
intemational trade such as the Agreement Establishing the World Trade QOrganization
("WTO") and subsequent agreements such as the Agreement on Government Procurement
("GPA") and the revised WTO Agreement on Government Procurement ("GPA 2!114!')“.
They relate to the EU as a whole and have either # regional or a sectorinl approach.

Scope and Effects of the Project is Within the Competence of Hungary

The Commission's position on the scope of the CCP is conirary to the case-law of the ECJ
which requires an act to relate "specifically” to intemational irade in order to fall within
the scope of the CCP.** Each intemational agresment between Member Stetes and third
states on the joint exploitation or implementstion of a project setting out a specific
procurement regime — such as the NPP Paks IT Project — has only certain vague, Indirect
and incidental effects on international trade, If these effects were sufficient to bring such
projects into the scope of the CCP, the Infernational Agreement Exemption:— explicitly
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EC, Case C-360/93 Parliament v Council [1996) ECR 1-5267, paras. 27 et seqq.

EC), CaseC-347/03 Regione automoma Friull Vemesia and Erya{2005] ECRI-03785, para.72;
Opinion 1/78 International Agreement on Natural Rubber [1979) ECR 2894, parss. 36, 52.

ECJ, Joined Cases C-164/97 and C-165/07 Parlianuent v Council [1999] ECR I-1153, parn. 14.

The GPA 2014 (OJ L 68, 7,3.2014, page 2) entered into force on 6 April 2014,

EC, Opinion 1/94 GATX and TRIPS [1994] ECR 1-5267, pars. 57.
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referring to the conclusion of agreements by Member Stares, but not the EU ~ would be
rendered meaningless, contrary to seitled case-law of the ECJ*® which requires every
provisien to be construed as having a meaningful scope of application. The same would be
true ss regards Articles 102 to 104 of the EURATOM Treaty.

EU primary law, in particular the EURATOM Treaty (for more details on is interpretative
guidance see paras, 110 et seqq.), requires a more balanced and considerate interpretalion
of the scope of the CCP: In case of infrastructure energy projects, provisions in EU
primary 1aw relevant for the assessment of the division of competences between the EU
and the Member States in this seclor must be taken into due account.®® The exercise of the

n

competences conferred in the field of the CCP shall not affect the delimitation of
competences between the EU and the Member States (Article 207 (6) TFEU).

EU primary }aw emphasizes the competences of Member States in the field of (nuclear)
energy matters:

~ Hungary has the competence to “determine the conditions for exploiting lis energy
resources, its choice between different energy sources and the general structure of
its energy supply” (Asticle 194 (2) subpara. 2 TFEU), "Decisions on energy mix are
a prerogative™” and "[iJ¢ is for each Member State ta decide whether or not to rely
on nuclear electricity.”® The provision is an expression for sovereignty rights
reserved by Member States in the energy sector (see para, 55)." Also with regard to
the NPPF Paks I Project, the Commission previously assured the Govemment of
Hungary that "the Commission respects Member States' basic choices concerning
their energy mix"*® This acknowledgement of the national competence takes due
account of the fact that NPP projects need a solid legal basis in the respective
Meéember State's national laws.

~ ‘The EURATOM Treaty acknowledges that Member States cooperate with third
states for the financing of nuclear projects (Article 46 (2) lit. e EURATOM Treaty).
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EC), CeseC-208 Abrakam ef ol [2008] ECRI-1223, pems 29 ot seqq; Casc 90483 Paterson v
[Fede! [1984] ECR, pams. 26 ct scq,

On the requirement of balancing the objectives included end expressed in EU primary law (based on the
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Letter of Commission Presideat José Manucl Barroso to Prime Minister Viktor Crbin, 7 February 2014,
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—  Further, Articles 103 et seqq. EURATOM Treaty acknowiedge the Member States'
compelence to enter info intemational sgreements for the construction of an NPP in
its territory.”!

(iif) Not Within EU Competence for Common Caommercial Policy

(1

@)

The IGA is not an international trade agreement within the meaning of the CCP. It neither

establishes a general legal regime for (nuclear) energy cooperation nor regulates the access .

by Russian or (non-)EU Member State companies to the Hungarian procuremient niarket.

Individual Project, not General Common Marlket

The IOA does not qualify as a general act, It does not establish — ins contrast to the cases
decided by the ECI” - a bilateral system of general rules on the access to markets
including the peneral procurement market. The IGA forms the legal basis for the capacity
sustainment by one single NPP project and relates to financial and technical cooperation

on a siate-to-state level for this specific and clearly defined energy infrastructure project.

Also taking into consideration its economic effects it is apparent that the impact of the
IGA on the European intemal market and thus on the CCP is clearly confined and limited

n

74

in volume. The IGA has no direct effects on the CCP (on the economic effects see also |

paras, 73 et seqq.).

General Access of Russian Companies to EU Market

Based on a misconception of the scope of the IGA the Commission holds that Hungary
committed itself to "apen a substantial section of its public procurement market o one

third country and, by necessary implication, close the same section of the public.

procurement market to operators from all other third countries and the EU” (LFN, p, 6).

However, the EU procurement market is already open for access by Russian companies. |

The EU has not taken restrictive measures for Russian companies on tenders comprising
products originating in third countries and relations with those countries (Article 58 et seq.
Utilities Directive).

4H

4

As confirmed by the European Commission in its latter of 14 Jamuary 2014, the IGA does not impede the
compelences of EURATOM.

ECJ, Case C-360/93 Parliament v Council [1995] ECR 1-5267, para. 30, In this case the Community had
concluded 8 Memorandum of Understunding ("MaU") with the United States on government procurement
and relevant implementstion measures by the Conununity, The Moll included n “duty 1o extend the benefits
of Directive 90/331 to US products, suppliers and coniructors”. The 1GA does not include & geneml duty lo
exiend the benefits of the European procurement regime to companies fram Russie. 1t only relates 1o an
individual project. Russian companies do not enjoy the benefits of the European procurement regime under
the FGA and will still have to be treated as third country companies,
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{3) No Market Foreclosure

The IGA did not foreciose a substantial section of Hungary's public procurement market. 77

To the contrary: ARter several years of market evaluation and discussion with the few

suppliers of the Generation 11l pressurized water reactars (PWR) in the world, the Russian

party was the only one sble to offer the required reactors together with the financing

necessary for this highly capital-intensive end complex NPP prejm:t {cf. also paras, 96 et

seqq) In parucular Hungmy was advised that neither the § o nuclear technology

ke - __ provides were sble fo offer a sum]ar package for the EPC

e Cun&Mhen T+ technology, including the fixed-price tumkey contract nature

- and the related finuncing and temporary nuclear waste storage option. Hence, factually

there were no operators from the EU or clsewhere that were foreclosed from access to the
Hungarian market or the Project.

Contrary to the Commission's assumption (LFN, p. 6), the IGA did not foreclose this 78
praject from others, but — to the contrary ~ obliged the contractor to the Procurement
Policy included in the 1GA and set forth in the ECP and thereby ensures access of others

to significant parts of the Project on the level of the Sub-Agreements (see pams, 35, 91).

Further, the IGA only refers to one specific, cleary defined project, but does not generally 79
limit the access to a whole market section (see also para. 74).

(4) lsternstionsl Law

The Govemnment of Hungary has discretion to choose ils partners for cooperation ona 80
state-to-state Jevel. This is also acknowledged in the GPA/GPA 2014 which does not

apply ta contracts for projects on the basis of an internations! agreement. The GPA 2014
provides for its inapplicability to procorement conducted “wnder the particular procedire

or condition af an international agreement [...] relating to the joint implementation by the
signatory countries of a project” {Article I 3 (g) ii. GPA 2014). The EU made a similar
reservation to the GPA in its Genéral Note which applied prior to the GPA 2014.” The
rationale of the exemption is to promote — in the light of the goals of the WTO -
international cooperation and cconomic integration even if such cooperation does not
exiend the GPA procurement rules to third states.*

Y T R eording to Lhe Generad Note of the EU (General Noles and’ Derogations from the Provisions of Anile:
e 1%, Anncx [ 1o the Plurilateral Agreement on Government Procurement (GPA)), the GPA did not spply to
contracts awarded under "an inicrmational agreement and intended for the joint implemeniation or
exploltation of a praject by the signatory States” (cf. General Nota of the European Community No. 4 of
7 14 Janunry 2003; WT/Let/438).
¥ The Uniied Nations Confereace on International Trade Law {LINCITRAL) also advises in its Mode] Law on
Public Procurement (Linited Nations Document A/66/17, Annex 1) that in case of obligations from trealies or
othét forms of agreements with one or more other states the requirements of the treaty or agreement prevail
over the procurement faw (Article 3 {it. a),

" Hisling address: H-1357 Budapest, OB, £ Piene1rag 1| BT
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{iv) Authorization of the Member States to Agree an Procedural Rules on Proeurement

.

in International Agreements

Even if the EU - contrary to the Government of Hungary's apinion — in general was
competent, Article 22 lit. a Utilities Directive in connection with Article2 (1) TFEU
authorized the Member State to agree on procedural rules for the organization and award
of project contracts in an intemationsl agreement, as Hungary did in the IGA. ‘

Member States may legislate and adopt binding acts in the areas of exclusive competence
of the EU if they ere "empowered by the Union or for the implementation of Union acts”
{Article 2 (1) TFEU). The EU miey empower the Member States also in a directive orin a
regulation.*

Article 22 lit. a Utilities Directive authorizes the Member State to agree on "procedural
rules” for the organization and award of project contracts in &n intemational agresment.
The 1GA contains such procedural rules for contracts (and does not go beyond that scope,
in particular does not contain general rules on market access, see paras. 74 et seqq.).

Different Procedural Rules

The IGA sets forth "different procedural rules” within the meaning of Article 22 lit. 2
Utilities Directive (contrary to LFN, p. 5). The cooperation under the IGA is structured by
specific procedural requirements on the conclusion of the Implementation Agreements and
Sub-Agreements.

Conclusion of Implementation Agreements

The IGA sets forth the procedural rules for the conclusion of the Implementation |

Agreemenis. The IGA requires that each party to the IGA identifies public entities in their

respective countries for the conclusion of the Implemeniation Agreements: The respective:

Competent Authorities have to designate a state-owned and state-controlled Authorized
Organization and to notify its choice to the other party (Article 3 (1), (2) 1GA) (see

pare. 29). Pursuant to the IGA the notion of "state-owned and state-controlled” requires a.

- 81
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direct or indirect state ownership (or equivalent) of not less than 95% of the participation =

and voling rights (or equivalent) (Article 3 (3) IGA). The Russian Competent Authority,
Rosatom, hes to designate the Authorized Organization from its group of companies
(Article3 (1) IGA). The IGA slso sets out specific requirements the Authorized
Organizations have to fulfil, in particular with regard to their finencial and technical
capability to implement the Project (Article3 (1), (2) 1GA). Any replacement of the

Authorized Organization requires the prior written consent of the other party's Competent

Authority (Article 3 (4) IGA),

43

ECY, Case C-174/84 Bulk Oil [1986) ECR 576, paras, 31 et seqq.
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Further, the cooperation under the IOA — and thercfore also the designation of tie

Authorized Organisations — has to comply with the applicable laws of Hungary and the
Russian Federation (Article 11 (1} 1GA). This incledes the national procurement laws of
both parties.® Thus, in addition to the procedursl rules set out in the IGA itself, this
reference introduces additional procedural requirements for the conclusion of the
Bilimeitation Apekit.

The Authorized Organizations, i.e. NIAEP and Paks Ij, have to conclude —~ and after
consultation with the European Commission meanwhile have concluded — three
Implementation Agreements (Articles 3 (5), 8 IGA), in particular the EPC Contract and

86

87

b)

the NFSC.*7

Neither the EPC Contract nor any other contracd was awarded by or within the {QA
(coatrary to LFN, p. 2, 5 et seqq.). The IGA does not award anything. It is an international
agrecment between stales subject to public intemational law. The EPC Contract could in
accordance with the 1GA only be concluded by Paks Il and NIAEP pursuant to the
procedural rules of the IGA.

Conclusion of Sub-Agreements

NIAEP awards works and sefvices as general contractor under the EFC Contract lo sub-
contractors by entering into Sub-Agreements (Article 3 (6) IGA).

Thesa Sub-Agreements are envisaged to cover B substantial part of the Project volume.
NIAEP is obliged ~ as further set forth in the IGA and the EPC Contract - "o carry out
procurement procedures in accordance with the principles and general requirements of
transparency (Including prior publication of contract notices EU-wide in the English
language), equal treatment and non-discrimination as well as independent review regime®
{Article 3 (6) IGA). This clause establishes that NIAEP is obliged to tender the Sub-
Agreements in the Evropean Union.

If the EPC Contract were awarded to NIAEP in an EU-wide tender without the IGA, such
an obligation would not exist for NIAEP, Thus, for all practical purpases the QA ensurcs
more competition and more public procurement for the Project then any other solution.
The Sub-Agreements wiil cover significant elements of the Project for which compenies in

which no EU company has tho scope or resources to offer

“fixed price solution including financing for up

At the e of ¥gning the IGA, the Russian procurement regime was in particalar included in Feders!
Act 44-FZ af'§ April 2013 on public procurement.
For detaile on the Implementation Agresmenis sec parss. 29 ci seqq.
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